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Movant filed motion for attorney's fees. The Circuit
Court, Dade County, Maria Korvick, J., entered final
judgment in favor of movant in the amount of $1,500
as payment for reasonable attorney's fees in defend-
ing what was found to be a frivolous lawsuit brought
by the party against whom fees were assessed. Party
against whom attorney's fees were assessed filed veri-
fied motion to set aside final judgment, which the
trial court heard and denied. The District Court of
Appeal, Hubbart, J., held that: (1) there had been no
default judgment or excusable neglect, and (2) ser-
vice of notice of hearing on attorney of record was
proper.

Affirmed.

Baskin, J., concurred and filed opinion.
West Headnotes

[1] Judgment 228 €292

228 Judgment
2281V By Default
2281V(A) Requisites and Validity

228k92 k. Nature of Judgment by Default.
Most Cited Cases
Judgment sought to be set aside under West's F.S.A.
RCP Rule 1.540(b) was not a default judgment taken
under West's F.S.A. RCP Rule 1.500(a, b), where the
motion for attorney's fees therein was heard by trial
court on the merits, testimony and arguments of
counsel were received and the final judgment thereaf-
ter entered, and no court or clerk's default was ever
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taken in the case for failure to file defensive pleading.
[2] Judgment 228 €~2383

228 Judgment
2281X Opening or Vacating

228k383 k. Persons as Against Whom Judg-
ment May Be Vacated. Most Cited Cases
Filing of defensive pleadings and appearance at hear-
ing on motion for attorney's fees are not legally re-
quired, and failure to do either did not constitute ne-
glect for the purpose of setting aside attorneys fees
under West's F.S.A. RCP Rule 1.540(b).

[3] Constitutional Law 92 €=24019

92 Constitutional Law

92XXVI1I Due Process

92XXVII(E) Civil Actions and Proceedings
92k4017 Costs and Fees
92k4019 k. Fees. Most Cited Cases

(Formerly 92k317(1))
There was proper notice of hearing and party against
whom attorney's fees had been assessed in hearing
was not denied due process, where counsel upon
whom notice of hearing had been served was counsel
of record in the cause and had never formally with-
drawn as counsel for the party against whom attor-
ney's fees were assessed; fact that counsel of record,
whose office gave erroneous advice that another at-
torney was now counsel, might have considered him-
self out of case, as he was then in process of retiring
from practice of law, could not change this result.
U.S.C.A. Const.Amends. 5, 14.
*46 Jeffrey C. Roth, Miami, for appellant.

Steel, Hector & Davis and Jeffrey B. Crockett and
Nancy Thofner, Miami, for appellee.

Before HUBBART, BASKIN and JORGENSON, JJ.
HUBBART, Judge.

This is an appeal from an order denying a motion to
set aside a final judgment under Rule 1.540(b) of the
Florida Rules of *47 Civil Procedure. The final
judgment was entered upon a motion for attorney's
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fees filed pursuant to Section 57.105, Florida Statutes
(1983). For the reasons which follow, we affirm.

The relevant facts of this case are substantially un-
disputed. On August 12, 1982, the plaintiff Niki Un-
limited, Inc. [Niki] brought an action for interference
with a business relationship against several defend-
ants, including the defendant Legal Services of
Greater Miami, Inc. [Legal Services]. A motion to
dismiss the amended complaint was filed by the de-
fendant Legal Services, but the motion was never
noticed for a hearing and was never ruled on by the
trial court; as a consequence, no answer to the said
complaint was ever filed by the defendant Legal Ser-
vices. On September 6, 1984, the trial court dis-
missed the entire action for lack of prosecution; no
appeal was taken from this order.

On September 13, 1984, the defendant Legal Services
filed a motion for attorney's fees pursuant to Section
57.105 of the Florida Statutes (1983). The certificate
of service for this motion indicates that Stuart E.
Greenberg, the attorney of record for the plaintiff
Niki, was served with this motion by hand delivery
on September 13, 1984, at 129 Almeria Avenue, Cor-
al Gables, Florida. The defendant Legal Services no-
ticed this motion for a hearing to be held on October
15, 1984, the certificate of service for this notice in-
dicates that the notice was served on Mr. Greenberg
by hand delivery on September 13, 1984, at the same
address stated above. The hearing was later renoticed
for December 3, 1984, in which the certificate of ser-
vice to the said notice indicates that Leonard Feen
[actually Fenn], 2121 Ponce de Leon Boulevard,
Suite 430, Coral Gables, Florida, was served as coun-
sel for the plaintiff Niki.

On December 3, 1984, a hearing was thereafter held
by the court in which the plaintiff Niki did not ap-
pear, either personally or through counsel. The trial
court received evidence and heard argument on the
motion. Thereafter on December 7, 1984, the trial
court entered a final judgment in favor of the defend-
ant Legal Services in the amount of $1,500 against
the plaintiff Niki as payment for reasonable attorney's
fees in defending what the trial court found to be a
frivolous lawsuit brought by Niki-all under the au-
thority of Section 57.105, Florida Statutes (1983). No
motion for a default judgment was ever filed and no
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judgment based on a court or clerk's default was ever
entered in the case. Also, no appeal from the final
judgment was ever taken.

On February 12, 1985, the plaintiff Niki filed a veri-
fied motion to set aside the final judgment pursuant
to Rule 1.540(b) of the Florida Rules of Civil Proce-
dure. The motion avers that Niki was never properly
noticed for the hearing of December 3, 1984, because
Leonard Fenn, the counsel served with the notice of
said hearing, did not represent the plaintiff Niki-and,
in fact, so informed counsel for Legal Services prior
to the said hearing. It was also averred that Stuart
Greenberg, at all times material hereto, was counsel
of record for the plaintiff Niki, and that Mr. Green-
berg was never noticed for the December 3, 1984
hearing. As a consequence, it was alleged that a
showing of mistake, surprise, inadvertence and ex-
cusable neglect had been made as defined by Rule
1.540(b), and therefore the final jugment should be
set aside.

The defendant Legal Services, in turn, filed a verified
response to the above motion. The response avers
that after the first notice of hearing for October 15,
1984 was sent to Mr. Greenberg, Mr. Greenberg's
office informed counsel for Legal Services by tele-
phone that Mr. Greenberg was no longer representing
Niki as he was retiring from the practice of law, and
that Leonard Fenn was now counsel for Niki. As a
consequence, the matter was re-noticed for December
3, 1984, with Mr. Fenn being served with this notice.
It was further averred that Mr. Greenberg was served
by hand delivery at his home, with this notice-a fact
supported, in part, by a *48 document submitted from
a private courier service.

The trial court heard and denied the motion to vacate
the final judgment, finding “no excusable neglect or
other basis to reopen the [jJudgment.” The plaintiff
Niki appeals.

The sole point raised by the plaintiff Niki before this
court is that the trial court grossly abused its discre-
tion in failing to set aside the final judgment because
the record conclusively demonstrates both excusable
neglect and a meritorious defense to the motion for
attorney's fees. Niki correctly argues, first, that there
is generally a strong policy in favor of setting aside

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.



483 S0.2d 46, 11 Fla. L. Weekly 185
(Cite as: 483 So.2d 46)

default judgments and, second, that in order to set
aside such a judgment under Fla.R.Civ.P. 1.540(b),
one must establish (1) surprise, inadvertence or ex-
cusable neglect in failing to file a responsive plead-
ing, and (2) the presence of a meritorious defense to
the action. See North Shore Hospital, Inc. v. Barber,
143 So.2d 849 (Fla.1962); B.C. Builders Supply Co.
v. Maldonado, 405 So.2d 1345 (Fla.3d DCA 1981);
B/G_Amusements, Inc. v. Mystery Fun House, Inc.,
381 So.2d 318, 319 (Fla. 5th DCA 1980); Winter
Park Arms, Inc. v. Akerman, 199 So.2d 107 (Fla. 4th
DCA 1967). Based on these settled rules of law, Niki
urges that a default judgment was entered below,
which the trial court grossly abused its discretion in
failing to set aside because (1) excusable neglect was
shown in that neither the plaintiff Niki nor its counsel
was ever served with a notice of hearing on the mo-
tion for attorney's fees, and (2) Niki had a meritorious
defense to the motion for attorney's fees under Sec-
tion 57.105, Florida Statutes (1983).

[11[2] We reject the plaintiff Niki's argument in its
entirety because it proceeds on a fundamentally
faulty premise, namely, that the final judgment
sought to be set aside was entered upon a court or
clerk’s default taken by the defendant Legal Services
under Fla.R.Civ.P. 1.500(a), (b). Plainly, this is not
the case. The motion for attorney's fees herein was
heard by the trial court on the merits, in which testi-
mony and argument of counsel were received and a
final judgment thereafter entered; no court or clerk’s
default was ever taken in this case under Fla.R.Civ.P.
1.500(a), (b) for failure to file a defensive pleading.
Indeed, no pleading of any kind was required to be
filed by Niki in response to the motion for attorney's
fees, and no appearance by Niki, after being properly
noticed, was required at the hearing on the motion for
attorney's fees. Niki apparently urges that its excusa-
ble neglect was in failing to take both of the above
actions, but since neither action was legally required
and no default was entered for its failure to take ei-
ther action, there was no neglect on its part to be ex-
cused. Niki's entire legal analysis of this case must,
therefore, fall.

[3] If, in fact, Niki was not properly served with the
notice of hearing on the motion for attorney's fees, as
urged, the final judgment, in our view, would be sub-
ject to collateral attack under Fla.R.Civ.P. 1.540(b),
not based on excusable neglect as there was no ne-
glect on its part to be excused, but on the ground that
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the judgment was void in that Niki was denied due
process thereon-namely, that it was denied notice and
an opportunity to be heard on the subject motion for
attorney's fees. Gelkop v. Gelkop, 384 So0.2d 195, 199
(Fla.3d DCA 1980); Saharuni v. Saharuni, 343 So.2d
674 (Fla.2d DCA 1977); Osceola Farms Co. v.
Sanchez, 238 So.2d 477 (Fla. 4th DCA 1970); 7
Moore's Federal Practice 8§ 60.25(2) (1979); Re-
statement of Judgments § 8, comment ¢ (1942);
Fla.R.Civ.P. 1.540(b)(4). Considering, then, the sub-
stance of Niki's claim to be a denial of due process
point, we must reject this claim as well. As previous-
ly stated, there is evidence adduced below that the
defendant Legal Services served a notice of hearing
on the motion for attorney's fees, heard *49 Decem-
ber 3, 1984, on Stuart Greenberg, Niki's counsel of
record at his home-along with Leonard Fenn in ac-
cord with the erroneous advice given to it by Mr.
Greenberg's office that Mr. Fenn was counsel for
Niki. Notice to Mr. Greenberg, under these circum-
stances, was therefore proper notice to Niki as to the
final hearing herein. The fact that Mr. Greenberg may
have considered himself out of the case, as he was
then in the process of retiring from the practice of
law, and that the defendant Legal Services was aware
of this fact, cannot change this result because Mr.
Greenberg was still counsel of record in the cause
and had never formally withdrawn as counsel for the
plaintiff Niki. The defendant Legal Services was,
therefore, entitled to serve Mr. Greenberg under
Fla.R.Civ.P. 1.080(b) as counsel for the plaintiff Ni-
ki.

Discovering, then, no error in the denial of the mo-
tion to vacate the final judgment herein, the order
denying said motion is, in all respects,

Affirmed.

JORGENSON, J., concurs.BASKIN, Judge (specially
concurring).

Niki Unlimited, Inc. [Niki] seeks what is, in essence,
a judicial pardon for its failure to appear and defend
against the entry of an award of attorney's fees pursu-
ant to section 57.105, Florida Statutes (1983). De-
scribing its conduct as excusable neglect, and main-
taining that it possessed a meritorious defense, Niki
relied on Florida Rule of Civil Procedure 1.540(b) for
relief. The majority opinion holds that rule 1.540(b)
is inappropriate in the absence of either a default
judgment or the assertion of a due process violation.
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In my opinion, however, rule 1.540 contains no such
limitation.

Florida Rule of Civil Procedure 1.540(b) provides in
pertinent part:

On motion ... the court may relieve a party ... from a
final judgment ... for the following reasons: (1) mis-
take, inadvertence, surprise or excusable neglect....

Under the express language of the rule, Niki would
be entitled to relief from the Final Judgment for At-
torney's Fees if it could demonstrate excusable ne-
glect. I concur with the majority result, however, be-
cause the record does not disclose excusable neglect.

Legal Services served notice of the hearing on Niki's
attorney of record in the original action. Florida Rule
of Civil Procedure 1.080(b) authorizes service of
notice upon the attorney of record in a pending action
until such time as counsel terminates representation
of the party in accordance with Florida Rule of Judi-
cial Administration 2.060(i). Reizen v. Florida Na-
tional Bank at Gainesville, 237 So.2d 30 (Fla. 1st
DCA 1970); Ginsberg v. Ginsberg, 122 So.2d 30
(Fla.3d DCA 1960). An action is deemed pending
until the expiration of the time for filing an appeal.
Wilson v. Clark, 414 So.2d 526 (Fla. 1st DCA 1982);
Southern Title Research Co. v. King, 186 So0.2d 539
(Fla. 4th DCA 1966); see Moore v. Lee, 72 So.2d 280
(Fla.1954). Legal Services notified Greenberg of the
hearing on attorney's fees one week after the entry of
the judgment of dismissal for lack of prosecution,
well within the thirty-day appeal period. Fla.R.App.P.
9.110(b). Thus, because the action was still pending
and Greenberg had not officially withdrawn as coun-
sel for Niki, Fla.R.Admin.P. 2.060(i), notice to
Greenberg constituted service on Niki. Cf. Hernandez
v. Hernandez, 478 So.2d 458 (Fla.3d DCA 1985)
(service upon an attorney for petitioner in original
divorce action of notice of hearing to enforce or mod-
ify dissolution decree not sufficient after dissolution
decree became final). Under these circumstances,
Niki's failure to appear did not constitute excusable
neglect. See Smiles v. Young, 271 So.2d 798 (Fla.3d
DCA), cert. denied, 279 So.2d 305 (Fla.1973).

I would therefore hold that Niki's failure to demon-
strate excusable neglect precludes *50 a finding that
the trial court abused its discretion.
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